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By majority (2 to 1), the Court of Appeal has dismissed Cardinal George Pell’s appeal against
his conviction for the commission of sexual offences. He will continue to serve his sentence
of 6 years’ imprisonment. He will remain eligible to apply for parole after he has served |
3 years and 8 months of his sentence. Whether Cardinal Pell will be released on parole will

be a matter for the Adult Parole Board, not the Courts.
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Before describing in summary form why the Court has reached the decision it has,
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Grounds of appeal

Cardinal Pell sought leave to appeal from his conviction. As is common, the applicatiOn for

leave and the appeal itself were heard together. There were three proposed grounds of
appeal. The main ground was that the guilty verdicts are ‘unreasonable and cannot be
supported having regard to the evidence’ (‘the unreasonableness ground’). The second
ground concerned the refusal by the trial judge to allow Cardinal Pell’s counsel to use a
19 minute animation in his closing presentation to the jury. The third ground was about
whether there was a fundamental irregularity in the trial process based on an argument that
Cardinal Pell did not enter his plea of not guilty in the presence of the jury panel.

In a unanimous decision, the Court of Appeal refused leave to appeal in respect of the second
and third grounds. Cardinal Pell was successful in seeking leave to appeal in relation to the
first ground. However, by majority, the appeal was dismissed.

First ground of appeal

The offences were alleged to have been committed by Cardinal Pell on two occasions, in 1996~
1997, against two 13 year old choirboys in the St Patrick’s Cathedral choir. The first occasion
was said to have involved both boys. The second occasion involved only one of them. The
_fxrs't incident was alleged to have taken place in the Priests’ Sacristy at St Patrick’s. The second
mcnc?ent was alleged to have taken place in the corridor outside the Archﬁisﬁop's and Priests’
Sacristies at the Cathedral. A plan of the Cathedral is attached to this summary.

By 'thc time the complainant first spoke to police, in June 2015, the other boy had died from
ﬁccxdental causes. In 2001, the other boy’s mother asked him whether he had ever been
interfered with or touched up’ while in the Cathedral choir. He said that he had not. 4

* Ibid [10].
’ Ibid [11].




In addition to the complainant, a number of other witnesses who held official ;w:'ritions at the
Cathedral, or were members of the choir, during the relevant period gave evidence as. t?
processes and practices at the Cathedral (‘the opportunity witnesses’). This 'op.po,rtumty
evidence was relevant to the question of whether there was ‘a realistic opportunity for.the
offending to have taken place. The jury were also shown the video recording of Cardinal
pPell's voluntary interview with police before he was charged. He strongly denied the

allegations.

The prosecution case was that the complainant was a witness of truth, on the basis of whose ‘

evidence the jury could be satisfied beyond reasonable doubt that the events he described had
occurred. Cardinal Pell's case was that the complainant’s account was a fabrication or a |
fantasy, that it was implausible and that, in any event, the evidence of the opportunity l
witnesses, taken as a whole, combined to make the complainant’s account ‘either literally I

impossible, or so unlikely it's of no realistic possibility”.

task for the appeal court is to decide

Where the unreasonableness ground is relied upon, the
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whether, on the whole of the evidence, it was open to the jury
reasonable doubt that the accused was guilty.

The inquiry which this ground requiresis a purely factual one, rather than a discrete question
of law where the argument is that the trial judge has made an crror. When the
unreasonableness ground is relied upon, the appeal court reviews the evidence as it was
presented to the jury. The appeal court asks itself whether — on that factual material — it
was reasonably open to the jury to convict the accused.

Having reviewed the whole of the evidence, two of the judges of the Court of Appeal |
(Chief Justice Ferguson and Justice Maxwell, President of the Court of Appeal) decided that |
it was open to the jury to be satisfied beyond reasonable doubt that Cardinal Pell was guilty
of the offences charged. In other words, those judges decided that there was nothing about
the complainant’s evidence, or about the opportunity evidence, which meant that the jury
‘must have had a doubt’ about the truth of the complainant’s account. They stated that itis
not enough that one or more jurors ‘might have had a doubt.” Rather, the jury ‘must have had
2 doubt’ The Chief Justice and Justice Maxwell stated that they did not experience a doubt.

The Chief Justice and Justice Maxwell accepted the prosecution’s submission that the
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setting, performing the same rituals and following the same routines.

Part of Cardinal Pell’s case on the appeal was that there were 13 solid obstacles in the path Qf
a conviction. The Chief Justice and Justice Maxwell rejected all 13. By way of example, one
of the 13 “obstacles’ was said to be that the acts alleged to have been committed by Cardx.ngl
Pell in the first incident were ‘physically impossible’, The defence relied on categorical
statements by Monsignor Portelli (the prefect of ceremonies to Cardinal Pell) and by
Mr Potter (the sacristan) that it was not possible to pull the Cardinal’s robes to the side.
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he might well have found it difficult to say that the jury, acting reasonably, were ‘bound’ to
have a reasonable doubt about the Cardinal’s guilt. He wenton to note, however, that there ‘
was more than just the complainant’s evidence. In Justice Weinberg's view there was a
significant body of cogent and, in some cases, impressive evidence suggesting that the |
complainant’s account was, in a realistic sense, ‘impossible” to accept. Tohis mind, there is a J
significant possibility that the Cardinal may not have committed the offences. In those

circumstances, Justice Weinberg stated that in his view the convictions could not stand.

Nevertheless, the appeal on the unreasonableness ground was dismissed because the other

two judges took a different view of the facts.

Second ground of appeal
The Court of Appeal unanimously refused leave to appeal in relation to the second and third
grounds, which concerned legal (rather than factual) issues.
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Third ground of appeal

As noted, ground 3 concerned v
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